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Issued by Asst Commr Div-lll STC Abad, Service Tax, Ahmedabad

g Yar FT @ / Name & Address of the Respondent
M/s. Appttus Software Pvt Ltd Ahmedabad, Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :- R
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal
(CESTAT) at 0-20, Meghani Nagar, New Mental Hospital Compound, Ahmedabad —
380 0186. )
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(i)  The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under
Rule 9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the
order appealed against (one of which shall be certified copy) and should be
accompanied by a fees of Rs. 1000/~ where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of
service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs: Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest

. demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed

bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. Application made
for grant of stay shall be accompanied by a fee of Rs.500/-.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shalil be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
JAsstt. Commissioner or Superintendent of Central Excise & Service Tax (OlO) to apply to

the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
_ Schedule-l in terms of the Court Fee Act,1975, as amended.

3 iy e, s Yo v et e afrreor (@RIRR) Frmmeh, 1e82 7 A

9.

e am R W ol afeafrr e arer Pl o afR ofY e armepfig fosar @ &

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded” shall include:
(i) amount determined under Section 11D,
(i) amount of erroneous Cenvat Credit taken;
@iy  amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispuie.
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ORDER-IN-APPEAL

The Deputy Commissioner, Service Tax, Division-III, Ahmedabad
(hereinafter referred to as ‘the appellant’), has filed the present appeal against the
Order-In-Original number STC/Ref/156/HCV/Apttus/Div-I111/15-16 -dated
25.02.2016 (hereinafter referred to as 'the impugned order’) passed in the matter
of refund claim filed by M/s Apttus Software Private Ltd, (herein after referred to
as ‘the respondents’) by the Deputy Commissioners of Service Tax, Division-III,
Ahmedabad (hereinafter referred to as 'the adjudicating authority’).

2. The fact of the case, in brief is, respondent is exporter and availing benefit of
Notification No 27/2012-ST dated 18.06.2012 for refund of unutilized CENVAT
Credit. The respon.dent had filed refund claim of I4,01,715/- along with reduired
documents. The respondent was sanctioned the refund claim of 4,01,282/- vide
the impugned order, by the adjudicating authority, as per the conditions Iéid down
in the Notification number 27/2012-ST dated 18.06.2012.

3. The said impugned order was reviewed by the Principal Commissioner- of
Service Tax, Ahmedabad vide review order no 13/2016-17 dated 19.05.2016 for
filling appeals under section 84(1) of the finance act 1994 on the ground that
adjudicating authority has wrongly sanctioned the refund claim of ¥8,923/- out of
the total refund amount of ¥4,01,282/- on the ground that the respondent had not

followed the safeguards condition and limitation under the said Notification.

4, Personal hearing in the matter was granted to the respondent
on13.01.2017, which was attended by their authorized representative. They have
submitted written submission against the appeal filed by the appellant.

5. I have carefully gone through the facts of the case on records, grounds of
the appeal, and written submission put forth by the respondent. Looking to the

facts of the case, I proceed to decide the case on merits.

6. In the present case, I find that the respondent has filed a refund claim of ¥
4,01,715/- out of which ?i4v,01.,282/-was sanctioned under Notification No 41/2012-
ST dated 29.06.2012. The appellant has proposed to be deny the refund of
¥8,923/- on the ground as shown below.

Sl No | Service Provider Invoice No & Date | Service Tax Rs. | Remark
1 Biazenet Ltd BL_AH/ILL/07/125 | 5665 Invoice  does
dated 01.07.2014 not pertain to

relevant

guarter
2 Paid Under RCM 171 1576 As per Ruled

(7) of Cenvat

Credit Rules,

3 Paid Under CM 17 2004  Credit

payment

Service  tax :

e,
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Hence, Credit
is Inadmissible
in relevant
quarter

Total | 8923

During the personal hearing the authorized representative of the perty submitted
that they as per Accounting Standard (AS-1) receiving payment and raising invoice
are not more relevant. They further submitted that they have not claimed the same
refund in the second quarter. However no documentary evidence is submitted in this
regard. Now I have to decide two issues-:

(1)Whether refund may be allowed on invoice of other quarter.
(2) Whether Service Tax Credit can be availed before payment.

To decide first issue I hereby reproduce of Para 2 of Notification No 27/2012-NT
dated 18.06.2012 which says

2.0 Safeguards, conditions and limitations.- Refund of CENVAT Credit under
rule 5 of the said rules, shall be subjected to the following safeguards, conditions
and limitations, namely:-

(a)
(b)
(c) the value of goods cleared for export during the quarter shall be the sum total of

all the goods cleared by the exporter for exports during the quarter as per the monthly
or quarterly return filed by the claimant.

It is clear that the invoice should be of the same quarter or the refund claim may

be filed in that relevant quarter. To decide second issue Cenvat Credit Rules 2004,

Rule 4 is to be referred. The relevant extract of the same is reproduces below-:

{ L facturer or. the service. prowder who has. faken credn‘ on such input service, shal/
qual amount to the . CENVAT credit ava//ed on such input service and in case the sa/d

prov1310ns of these rules:” Ve -
m\

However the respondent has taken the Service Tax credit before the payment “The 0/”‘&
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appellant is correct and respondent has to return the erroneously refund of
38,923/-. '

7. Thus, in view of discussion in paragraph 6 above and in the fitness of things,

it would be just and proper to allow the appeal.

7. The appeal filed by the appellant is disposed off accordingly.
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8. The appeals filed by the appellant stand disposed off in above terms.
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SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To, :
M/s Apttus Software Private Ltd,
A Wing, 6" Floor, Commerce House-5,
Beside Vodafone House,
O Preladnagar Corporate Road,
>~ Ahmedabad-380051.

i Copy To:-

The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.
The Commissioner, Service Tax, Ahmedabad.

The Dy./Assistant Commissioner, Service Tax, Division-III, Ahmedabad.
The Assistant Commissioner(Systems), Service Tax,, Ahmedabad
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